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DETAILED ACTION 



Response to Amendment 



Applicant amendment of 3-2-04 amended claims 1 - 4, 6 - 15, 18, 21 - 24, 26 - 
31 , 33 - 35, 38, 41 - 44, 46 - 55 and 58 and canceled claims 5, 1 9, 20, 25, 39, 40, 45, 
59 and 60 as well as added new claims 61 - 96. In addition, the applicant traversed 
rejections of Claims 1 - 60. 

Currently, claims 1 - 4, 6 - 1 8, 21 - 24, 26 - 38, 41 - 44, 46 - 58 and 61 - 96 are 
pending. 



The drawings filed on 12/04/2001 are acceptable subject to correction of the 
informalities indicated on the attached "Notice of Draftperson's Patent Drawing Review," 
PTO-948. In order to avoid abandonment of this application, correction is required in 
reply to the Office action. The correction will not be held in abeyance. 



The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claims 9, 10, 29, 30, 49 and 50 are rejected under 35 U.S.C. 112, second 

paragraph, as being indefinite for failing to particularly point out and distinctly claim the 

subject matter which applicant regards as the invention. In these claims, they refer to 



Drawings 



Claim Rejections - 35 USC § 112 
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and are dependent from Claims that were canceled by the applicant. Thereby, these 
claims are indefinite. The claims have been interpreted as follows: Claim 9 depending 
from claim 1 , Claim 1 0 depending from claim 1 , claim 29 depending from claim 26, 
claim, 30 depending from claim 26, claim 49 depending from 46 and claim 50 
depending from claim 46. 



The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claim 65 is rejected under 35 U.S.C. 112, second paragraph, for having 

conflicting structural classes. For example, claim 65 is dependent from a method claim 

and yet claim 65 is recited as a medium claim. For examination purposes, claim 65 has 

been interpreted as depending from claim 1 . 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 



Claim Rejections - 35 USC §112 



States. 
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Claims 1, 6 - 8, 10, 21, 26 - 28, 30, 41, 46 - 48, 50, 61 - 67, 71, 72, 75, 77, 81, 
82, 85, 87, 91 - 92 and 95 are rejected under 35 U.S.C. 102(b) as being 
unpatentable over Harada (US 5,551,021). 

Regarding claim 1 (Currently Amended) and related claim 67 (New), Harada teaches a 
method for providing a party accessing a merchant system with electronic access to an 
image of merchandise physically arranged according to a consumer, the method 
comprising: 

providing a consumer with access to physical merchandise at a merchants physical 

premises (see at least Abstract, Col 8, lines 55 - 58 and Figure 13B); 

allowing the consumer to direct physical arrangement of the physical merchandise at 

the merchant's physical premises (see at least Col 8, lines 55 - 58 and Figure 13B); 

capturing an image of the physical merchandise as physically arranged at the 

merchant's physical premises according to the consumer (see at least Figures 1 and 

13B); 

loading the captured image onto a merchant system (see at least Abstract, Col 2, lines 
1 - 7 and Figure 1); 

providing a device with access to the merchant system (see at least Abstract and 
Figures 1 - 3); and 

enabling a party who is operating, the device to access and view the captured image 
(see at least Abstract and Figures 1 - 3). 
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Regarding claim 6 (Currently Amended) and related claims 26, 46, 72, 82 and 92, 
Harada teaches a method, wherein the captured image reflects a relationship between 
the physical merchandise and the consumer (Figure 13B). 

Regarding claim 7 (Currently Amended) and related claims 27 and 47, Harada teaches 
a method, wherein the physical merchandise includes at least one clothing garment and 
the image reflects the consumer wearing the clothing garment (Figure 13B). 

Regarding claim 8 (Currently Amended) and related claims 28 and 48, Harada teaches 
a method, wherein the physical merchandise includes at least one tool/and the image 
reflects the consumer operating the tool. Please note that the recitation, "wherein the 
physical merchandise includes at least one tool, and the image reflects the consumer 
operating the tool", such recitation is given little patentable weight because it imparts no 
structural or functional specificity which serves to patentably distinguish the instant 
invention from the other "captured image" already disclosed by Harada. 

Regarding claim 10 (Currently Amended) and related claims 30 and 50, Harada teaches 
a method, further comprising storing the captured image in the merchant system for 
later access by the device (Col 2, lines 21 - 23). 

Regarding claim 61 (New), Harada teaches a method, wherein allowing the consumer 
to direct physical arrangement of the physical merchandise comprises allowing the 
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consumer to provide instructions to a third party regarding the physical arrangement of 
the physical merchandise (Col 3, lines 60 - 63, Col 6, lines 3-6, Col 8, lines 55 - 58 
and Figure 13B and E). 

Regarding claim 62 (New), Harada teaches a method, wherein allowing the consumer 
to direct physical arrangement of the physical merchandise comprises allowing the 
consumer to physically . interact with the physical merchandise (Col 3, lines 60 - 63, Col 
6, lines 3-6, Col 8, lines 55 - 58 and Figure 13B). 

Regarding claim 63 (New), Harada teaches a method wherein capturing an image of the 
physical merchandise as physically arranged according to the consumer comprises 
capturing an image of the consumer physically interacting with the physical 
merchandise (Col 8, lines 55 - 58 and Figure 13B). 

Regarding claim 64 (New) and related claims 75, 85 and 95, Harada teaches a method 
wherein allowing the consumer to physically interact with the physical merchandise 
comprises allowing the consumer to wear the physical merchandise (Col 8, lines 55 - 
58 and Figure 13B). 

Regarding claim 65 (New) and related claim 66, Harada teaches a method, wherein the 
consumer being allowed to direct physical arrangement of the physical merchandise 
comprises the consumer being allowed to physically interact with the physical 
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merchandise, and wherein the capturing code segment comprises a code segment to 
capture an image of the consumer physically interacting with the physical merchandise 
(Figure 13 D). 

Regarding claim 71 (New) and related claims 81 and 91, Harada teaches a method, 
wherein the consumer-customized nonverbal information comprises physical 
merchandise physically arranged according by a consumer, the method further 
comprising: providing the consumer with the physical merchandise at a merchant's 
physical premises (Figure 13B and E); and allowing the consumer to physically arrange 
the physical merchandise (Figure 13B). 

Regarding claims 21 and related claim 77 as well as claims 41 and 87, these claims are 
also rejected and the reference sections used for claims 1 and related claim 67 apply. 

Claim Rejections - 35 USC § 103 

The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 

Claims 2 - 4, 9, 11 - 18, 22 - 24, 29, 31 - 38, 42 - 44, 49, 51 - 58, 68 - 70, 73, 
74, 76, 78 - 80, 83, 84, 86, 88 - 90, 93, 94 and 96 are rejected under 35 U.S.C. 
103(a) as being unpatentable over Harada (US 5,551,021) in view of Wa tana be (US 
6,578,072 B2). 
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Harada substantially discloses and teaches the applicant's invention. 



However, Harada does not specifically disclose and teach a method, wherein the device 
is physically remote from the merchant's physical premises; wherein the captured image 
includes one or more still photos; wherein the digital-captured image includes a video 
clip; wherein the enabling a party who is operating the device to access and view the 
captured image comprises enabling the party who is operating the device to access and 
view the captured image in real time; wherein enabling a party who is operating the 
device to access and view the captured image comprises authenticating the party and 
denying access by the device party is not authenticated properly; wherein the 
authenticating includes receiving authenticating information from the party and 
comparing the authenticating information with information provided by the consumer; 
wherein enabling a party who is operating the device to access and view the captured 
image comprises using the Internet as a communication medium to transmit the 
captured images from the merchant; further comprising receiving feedback from the 
party; wherein the feedback includes authorization for purchase of the physical 
merchandise and wherein the feedback includes a recommendation for purchase as 
well wherein the consumer and party are a single entity; and wherein the consumer and 
party are different entities. 
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On the other hand and regarding claim 2 (Currently Amended) and related claims 22 
and 42, Watanabe teaches a method, wherein the device is physically remote from the 
merchant's physical premises (Figures 1 and 6). 



Regarding claim 3 (Currently Amended) and related claims 23 and 43, Watanabe 
teaches a method, wherein the captured image includes one or more still photos (Figure 
2). 

Regarding claim 4 (Currently Amended) and related claims 24 and 44, Watanabe 
teaches a method, wherein the digital-captured image includes a video clip. Please note 
that the recitation "wherein the digital-captured image includes a video clip", such 
recitation is given little patentable weight because it imparts no structural or functional 
specificity which serves to patentably distinguish the instant invention from the other 
"captured image" already disclosed by Watanabe. 



Regarding claim 9 (Currently Amended) and related claims 29 and 49, Watanabe 
teaches a method, wherein the enabling a party who is operating the device to access 
and view the captured image comprises enabling the party who is operating the device 
to access and view the captured image in real time (Abstract and Figures 1 and 2). 
Please note that Watanabe does not refer to real time but does address viewing 
captured images. However, the viewing of captured images and streaming video was 
old and well known at the time of the invention and used in Web cast. Therefore, it 
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would have been obvious to one of ordinary skill to have provided the method of 
Watanabe with real time capability. In this manner, the individuals could have in real 
time allowed movement of the individual in order to view all sides or parts of the 
merchandise. In this manner, the customer's satisfaction will be increased with the 
added capability of movement and thereby would have increased the probability that 
they will return for additional shopping in the future. 

Regarding claim 1 1 (Currently Amended) and related claims 31 , 51 , 73, 83 and 93, 
Watanabe teaches a method, wherein enabling a party who is operating the device to 
access and view the captured image comprises authenticating the party and denying 
access by the device party is not authenticated properly (Col 1, lines 25 - 37) and [12 
(Currently Amended) and related claims 32, 52, 74, 84 and 94] wherein the 
authenticating includes receiving authenticating information from the party and 
comparing the authenticating information with information provided by the consumer 
(Col 1, lines 34-37). 

Regarding claim 13 (Currently Amended) and related claims 33 and 53, Watanabe 
teaches a method, wherein enabling a party who is operating the device to access and 
view the captured image comprises using the Internet as a communication medium to 
transmit the captured images from the merchant (Figures 1, 2 and 6). 
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Regarding claim 14 (Currently Amended) and related claims 34, 54, 70, 76, 80, 86, 90 
and 96, Watanabe teaches a method, further comprising receiving feedback from the 
party (Figure 8) and [15 (Currently Amended) and related claims 35, 55, 68, 78 and 88], 
Watanabe teaches a method, wherein the feedback includes authorization for purchase 
of the physical merchandise and [16 (Original) and related claim 36, 56, 69, 79 and 89] 
wherein the feedback includes a recommendation for purchase (Figure 8). Please note 
that recitations "wherein the feedback includes authorization for purchase of the 
physical merchandise" and "wherein the feedback includes a recommendation for 
purchase", such recitation are given little patentable weight because it imparts no 
structural or functional specificity which serves to patentably distinguish the instant 
invention from the other "feedback" already disclosed by Watanabe. 

Regarding claim 1 7 (Original) and related claims 37 and 57, Watanabe teaches a 
method wherein the consumer and party are a single entity (Abstract). 

Regarding claim 18 (Currently Amended) and related claims 38 and 58, Watanabe 
teaches a method, wherein the consumer and party are different entities (Abstract). 

It would have been obvious to one of ordinary skill in the art at the time of the invention 
to have provided the method, medium and apparatus of Harada with the method, 
medium and apparatus of Watanabe for providing a device with access to the merchant 
system with electronic access to an image of merchandise physically arranged 
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according to a consumer, the method comprising: providing a consumer with access to 
physical merchandise at a merchant's physical premises; allowing the consumer to 
direct physical arrangement of the physical merchandise at the merchant's physical 
premises; capturing an image of the physical merchandise as physically arranged at the 
merchant's physical premises according to the consumer; loading the captured image 
onto a merchant system; providing a device with access to the merchant system; and 
enabling a party who is operating, the device to access and view the captured image - 
in order to provide the consumer with the ability to try on clothes, have image captured 
and stored for reference. Harada discloses method, medium and apparatus a merchant 
method and system, which discloses capturing of an image, loading a captured image 
and allowing a device access and viewing of captured images (Abstract). Watanabe in 
turn discloses a method, medium and apparatus to remotely access and to view 
captured images' (Figures 1 - 6). Therefore, one of ordinary skill in the art would have 
been motivated to combine Harada with Watanabe in order to have a method, medium 
and apparatus disclosing the capturing of an image of a consumer with tried on 
merchandise, loading the captured image and allowing device both local and remote 
access and viewing of captured images. In this manner, the consumer as well as others 
can view the captured image of the consumer. Thereby, the method and system will 
increase customer satisfaction by allowing feedback, storing for future reference and 
approval if required. The increased customer satisfaction will increase the probability 
that the consumer as well as others will use the merchant in future for satisfying 
shopping needs - both online and offline. 
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Response to Arguments 

Applicant's arguments with respect to claims 1 - 60 have been considered but are 
moot in view of the new ground(s) of rejection. As noted, the applicant's arguments are 
focused only on the wording of the amended claims. 



Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP 
§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Rob Rhode whose telephone number is (703) 305- 
8230. The examiner can normally be reached Monday thru Friday 8:00 AM to 5:00 PM. 



Conclusion 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Jeff Smith can be reached on (703) 308-3588. 

Any inquiry of a general nature or relating to the status of this application or 
proceeding should be directed to the Receptionist whose telephone number is (703) 
308-1113. 

Any response to this action should be mailed to: 

Commissioner for Patents 

P.O. Box 1450 
Alexandria, Va. 22313-1450 

or faxed to: 

(703) 872-9306 [Official communications; including 
After Final communications labeled 
"Box AF"] 

(703) 746-7418 [Informal/Draft communications, labeled 

"PROPOSED" or "DRAFT"] 
Hand delivered responses should be brought to Crystal Park 5, 2451 Crystal 
Drive, Arlington, VA, 7 th floor receptionist. 
RER 



ufey k Smith 
imary Examiner 



